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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments, see pages 3-5, filed November 27, 2006, with respect to 
the rejections of claims 1 and 10 under 35 USC 103(a) have been fully considered and 
are persuasive. Therefore, the rejection has been withdrawn. However, upon further 
consideration, a new grounds of rejection is made in view of Garrett et al. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1 ), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AIPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AIPA (pre-AlPA 35 U.S.C. 102(e)). 

3. Claims 1 , 9, 1 0, and 1 8 are rejected under 35 U.S.C. 1 02(e) as being anticipated 
by Garrett et al. (US 2002/0023174 A1) [Garrett]. 
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Regarding claims 1 and 10, Garrett discloses a method and system for 
controlling traffic loading on physical links between a cable modem terminal 
system (CMTS) and a plurality of Internet Service Providers (ISP) in a cable data 
system, comprising: 

means for receiving a request for bandwidth on a physical link for a first 
ISP, wherein the request is initiated by a requesting subscriber (access request 
from a client and subsequent assignment of an IP address is a request by a 
subscriber for access to an ISP, paragraph 0034, which is a request for 
bandwidth on the physical link between the CMTS and the service providers, 
paragraph 0024); 

means for determining available bandwidth on the physical link; 

means for determining available bandwidth for said first ISP with the 
amount of requested bandwidth; and 

means for granting or denying cable data service to the new subscriber 
based upon the determination of whether the available bandwidth is greater than, 
less than, or equal to the bandwidth to be allocated to the new subscriber 
(wherein the granting of service IDs for use of bandwidth, or SIDs, to clients 
bandwidth requests is made from bandwidth availability determinations regarding 
total available bandwidth and the bandwidth usage agreements between the 
service providers and the CMTS [the "shares" to individual service providers], 
paragraph 0044). 
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Regarding claims 9 and 18, Garrett discloses the method and system of 
claims 1 and 14, further disclosing means for granting cable data service to said 
requesting subscriber using available bandwidth reserved for a second ISP 
(paragraph 0044, "It can then be possible to "borrow" bandwidth from other 
service provider subscribers when the service provider's share is not fully 
subscribers, as well as from other service providers when the link is not fully 
loaded.") 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 2-4 and 11-13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Garrett. 

Regarding claims 2-4 and 11-13, Garrett discloses the method and claims 
1 and 10, but fails to disclose means for transferring the new subscriber to a 
different physical link with more available capacity when the available bandwidth 
on the requested cable data system link for the first ISP is less than the 
bandwidth requested by the new subscriber, or wherein said new subscriber's 
traffic flow is randomly transferred to a different physical link when available 
bandwidth is less than or equal to the bandwidth to be allocated to the new 
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subscriber, or availability of bandwidth for said first ISP on other link is 
determined before the new subscriber is transferred to a physical link with more 
availability. 

The examiner takes official notice that load balancing data traffic across 
multiple physical links is notoriously well known in the art. Load balancing is a 
well known and common practice in systems where bandwidth management is 
essential, such as web servers, distributed databases, video servers, and so 
forth. Load balancing algorithms that manage the use of available bandwidth 
seek to evenly distribute the use of said bandwidth across however many 
physical or virtual links are present in order to prevent any one link from getting 
over congested. Therefore, any common load balancer, when presented with a 
new bandwidth request, would examine subsequent links to determine bandwidth 
availability if the first link has insufficient available bandwidth, and assign the 
requesting client to one of said subsequent links upon determining bandwidth 
availability. 

Therefore, it would have been obvious at the time to utilize a load 
balancing algorithm (compatible, of course, with Garrett's disclosed link sharing 
protocol described in paragraph 0044), for the benefit of efficient bandwidth, 
management by the CMTS across all the physical links (see Garrett, Ethernet 
switch 227, shown in fig. 2A t paragraph 0024). The load balancing algorithm 
would then meet all claimed scenarios presented in the claims under the 
corresponding circumstances. 
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6. Claims 5-8 and 1 4-1 7 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Garrett in view of Nattkemper et al. (5,953,318) [Nattkemper]. 

Regarding claims 5 and 14, Garrett discloses the method and system of 
claims 1 and 10, wherein Garrett teaches flagging a particular ISP as fully 
subscribed (paragraph 0044), but fails to disclose means for granting cable data 
service to said requesting subscriber on aid requested physical link based on 
CAC algorithms even though the available bandwidth on the requested physical 
link is less than the bandwidth being allocated to the new subscriber. 

In an analogous art, Nattkemper discloses managing bandwidth allocation 
on a requested physical link using CAC algorithms even though the available 
bandwidth on the requested physical link is less than the bandwidth being 
allocated to the new subscriber (col. 16, lines 34-67), for the benefit of supporting 
a greater number of customers over the existing physical link. 

It would have been obvious at the time to a person of ordinary skill in the 
art to modify the method and system disclosed by Garrett to include managing 
bandwidth allocation on a requested physical link using CAC algorithms even 
though the available bandwidth on the requested physical link is less than the 
bandwidth being allocated to the new subscriber, as taught by Nattkemper, for 
the benefit of supporting a greater number of customers over the existing 
physical link. Being flagged as fully subscribed in an over subscribed state is a 
functional equivalency to flagging an ISP as "over subscribed" in the system of 
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Garrett as modified by Nattkemper, meeting the claimed limitation of "means for 
flagging said requested physical link as being over subscribed for said first ISP". 

Regarding claims 6-8 and 15-17, Garrett and Nattkemper disclose the 
method and system of claims 5 and 14, wherein data packets from said first ISP 
for at least some subscribers on the physical link are purposefully lost when said 
physical link is over subscribed for said first ISP, wherein which packet to drop 
during said purposeful losing of packet is determined by the CMTS (Nattkemper, 
col. 17, lines 1-41), wherein said determination includes the random loss of 
packets (those packets which arrive after the filling of the buffer and must be 
dropped upon reaching the bottleneck rate of the port, col. 17, lines 22-32) and 
data packets are selected to be lost based on each subscriber's level of service, 
wherein higher levels of service lose less packets (col, 17, lines 1-32). 

Conclusion 

7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 

the advisory action. In no event, however, will the statutory period for reply expire later 

than SIX MONTHS from the mailing date of this final action. 

8. The following are suggested formats for either a Certificate of Mailing or 
Certificate of Transmission under 37 CFR 1 .8(a). The certification may be included with 
all correspondence concerning this application or proceeding to establish a date of 
mailing or transmission under 37 CFR 1 .8(a). Proper use of this procedure will result in 
such communication being considered as timely if the established date is within the 
required period for reply. The Certificate should be signed by the individual actually 
depositing or transmitting the correspondence or by an individual who, upon information 
and belief, expects the correspondence to be mailed or transmitted in the normal course 
of business by another no later than the date indicated. 
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Certificate of Mailing 

I hereby certify that this correspondence is being deposited with the United States Postal Service with 
sufficient postage as first class mail in an envelope addressed to: 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

on . 

(Date) 

Typed or printed name of person signing this certificate: 



Signature: 

Registration Number: _ 

Certificate of Transmission 

I hereby certify that this correspondence is being facsimile transmitted to the United States Patent and 

Trademark Office, Fax No. ( ) - on . 

(Date) 

Typed or printed name of person signing this certificate: 



Signature: 

Registration Number: 



Please refer to 37 CFR 1 .6(d) and 1 .8(a)(2) for filing limitations concerning 
facsimile transmissions and mailing, respectively. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dominic D. Saltarelli whose telephone number is (571) 
272-7302. The examiner can normally be reached on Monday - Friday 7:00am - 
4:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Miller can be reached on (571) 272-7353. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



DS 




^ JOHN MILLER im 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 2600 



